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Standing Committee on Environment and Public Affairs — Twenty-seventh Report —  
“Petition Number 161: Review of the Laws Pertaining to Domestic Violence” — Motion 

Resumed from 19 September on the following motion moved by Hon Brian Ellis — 

That the report be noted. 

Hon MICHAEL MISCHIN: Members will recall that my purpose for speaking to this report on the last 
occasion was simply to explain some of the history of this provision that has excited so much attention in the 
report and in the petitioners. As I was explaining, it was introduced to overcome a particular problem. That 
problem was when there had been some unlawful application of force—some assault—and death of the assaulted 
person came about but one was unable to prove beyond reasonable doubt that the outcome of the assault was not 
accidental within the meaning of the law. Therefore, section 281 was introduced into the Criminal Code to make 
good that deficiency by providing an offence for which it is not necessary to establish that element. Section 281 
provides — 

(1) If a person unlawfully assaults another who dies as a direct or indirect result of the assault, the 
person is guilty of a crime and is liable to imprisonment for 10 years. 

(2) A person is criminally responsible under subsection (1) even if the person does not intend or 
foresee the death of the other person and even if the death was not reasonably foreseeable. 

The section therefore refers to circumstances that ordinarily would not carry the consequences of a guilty of 
homicide finding for an accused offender. However, people seem to have fastened onto the factual circumstances 
that gave rise to the impetus for introducing such an offence. It is true that these sorts of circumstances 
frequently arose in the context of fights when there was a king hit, as it were, or some assault when it could not 
be established the death was not accidental. That is not to say, however, that those were the only factual 
circumstances to which that offence should apply. There seems to have been a misconception on the part of the 
petitioners that the offence ought to be limited to those sorts of circumstances. That is something that I am afraid 
I cannot agree to. 

The previous Attorney General but one, Hon Jim McGinty, who introduced this particular provision into the 
Criminal Code, also seems to have been of the view that it was meant to accommodate only the so-called “one-
punch homicides”. But of course it is not, either in its terms or for any rational reason, something that ought to 
be applied only to those types of events. The fact remains that if the circumstances of a death are such that the 
prosecution is not confident of being able to prove beyond reasonable doubt that the death was foreseeable and 
was not accidental, it is an appropriate offence to charge. Otherwise there may not be any charge that can be laid, 
whether it be a single assault in or outside a pub or whether it be a series of assaults in short order as part of the 
same exchange that results in a death directly or indirectly, if it cannot be proved beyond reasonable doubt that 
the death was not accidental. 

In the domestic violence situation that we have heard about in a number of cases, particularly the Jones case that 
has excited this particular petition, the Director of Public Prosecutions, on an analysis of the evidence, had 
concluded that it was not possible to sustain a charge of manslaughter—that is, one of unlawful killing. I 
understand that Hon Jim McGinty may have come to a different view about it; that is up to him. Hon Christian 
Porter, as the previous Attorney General looking at the same material as the Director of Public Prosecutions, may 
well have come to a different view on whether “unlawful killing” was a charge that could be sustained by the 
evidence. I have looked at the same material as Hon Christian Porter looked at and I have come to a somewhat 
different view from him. Those are all legitimate, different views of the evidence, and different views on which 
charge may be sustained and which may not be sustained on the evidence. If things were as clear-cut as that, 
there would be no scope for there to be lawyers to argue, let alone courts to adjudicate, these matters. There are 
quite legitimate, different ways of approaching the same problem. 

There are other issues about whether there ought to be an increase in penalty for that charge and the like. 
However, it is important to understand that the idea that this particular offence under the code ought not to be 
charged for some reason in offences of domestic violence—whatever that may embrace—as opposed to other 
sorts of factual circumstances is, with respect, misconceived and is not a policy that I would advocate. There is a 
limit anyway to what I would be able to direct the Director of Public Prosecutions to do. There is a provision in 
the Director of Public Prosecutions Act that permits the Attorney General to direct on matters of policy but not 
on particular cases, and such directions must be reported in the director’s annual report. I would not be inclined 
to make such a direction because I think it would lead to serious injustices and to circumstances in which a 
charge of unlawful homicide could not be supported by the available evidence. In a death that occurs in the 
circumstances that are contemplated by the section, which is a catch-all or fallback position, a charge of unlawful 
homicide may be the only one that is available and would not be charged, which would therefore lead to 
someone not charged with any substantial offence at all. I thought it important that I set the record straight on 
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that. The other matters set out in the report of the committee are matters upon which I am taking advice, and I 
will provide my more formal response in due course. 

Hon SUE ELLERY: I take this opportunity to say a few words about this report because members will recall 
that I tabled the petition of 2 600-odd signatures calling for the change. It is a bit unfortunate that the Attorney 
General has chosen to focus his remarks on what he sees as a misconception by the petitioners. I think his 
description of the thinking of the Director of Public Prosecutions is quite accurate. In the case of Saori Jones, this 
man with a history of violence—which I will talk about in a minute if I get the chance—hit her, knocked her to 
the ground and she became unconscious. He moved her body and left it to decompose for 10 days before she was 
found. The original charge was lowered because the DPP took the view—which may have been the correct view 
to take—that because the body had been left for 10 days, finding the evidence to link him to the higher charge 
would have been quite difficult. Therefore, finding a gap, if you like, in the legal remedies available to him, he 
proceeded to the lower charge. I think that tells us that there is a gap and that the DPP, not wanting to create the 
situation in which there was no charge or in which the case was thrown out completely and that the woman 
ended up with no justice, relied on a lower charge as he lacked the evidence because the body was so 
decomposed. I would have preferred the Attorney to concentrate his remarks on the fact that there is a gap and 
how we are going to fix the gap. I appreciate that the Attorney has been the Attorney for only a short period, but 
the Western Australian Women’s Council for Domestic and Family Violence Services brought this matter to the 
attention of the government in October last year when it wrote to the DPP and to the then Attorney General. The 
matter has therefore been before government for some period of time. I completely appreciate that the Attorney 
has been the Attorney for only a short period, but this matter has been before government for some time and 
what we need to concentrate on is how we fix that gap. How do we make sure that the courts are able to take 
account of a history of family and domestic violence so that when sentencing they are able to give weight to the 
history of family and domestic violence? There have been too many such cases. 

I think the petitioners provided a submission to this committee that referred to four cases of the charge of 
unlawful assault causing death resulting in what they described as “lenient sentencing”. I share their view that it 
is lenient sentencing, as do 2 600 Western Australians and, I think, many other people. I want to remind the 
chamber that many people may have watched the Four Corners report that included a description of the events 
of Saori Jones’ life. This was the material put by the Women’s Council for Family and Domestic Violence 
Services before the Director of Public Prosecutions and the then Attorney General in October. They described a 
long history of domestic violence within the marriage between Bradley and Saori Jones, dating back to 2007 
when Ms Jones had stayed at the Koolkuna Women’s Refuge. She subsequently left the violence again in 2010 
when she stayed at the Ruah Refuge and was supported by staff for the six months prior to her death. Refuge 
staff alerted police to conduct a welfare check when Ms Jones failed to turn up for an appointment. It was at this 
point that the police attended the home of Mr Jones, where Mr Jones told police that Ms Jones had left the 
children and “run off with the best man”. Trained domestic violence experts immediately alerted police that this 
was totally out of character for Ms Jones, as she would not under any circumstances willingly leave her 10-
month-old baby, whom she was breastfeeding. Never at any point did the police doubt what was being told to 
them by Mr Bradley Jones. It took the tenacity of the refuge workers at Ruah and two subsequent visits to 
ascertain that Ms Jones was in fact dead and her body had been left to rot in front of her two little children.  

I was advised as recently as two days ago that her four-year-old is still traumatised by the events of her mother’s 
death. They wrote to the Attorney and the DPP in October that this blatant act of violence was not an assault, but 
a vicious and horrendous act of violence that led to the death of Ms Jones. It was then followed by the deliberate 
concealment of the killing, after he had left his wife to die. The failure of Mr Jones to call any medical 
professionals to his home the day after, he claims, his drunken state had worn off, clearly demonstrates his 
intention to ensure his wife did not receive any medical attention so authorities would not, therefore, be alerted 
to what had really happened. Refuge workers from Ruah Refuge are highly traumatised from the weeks of 
anguish they endured with the events of trying to get police to enter and search Mr Jones’ home in the lead-up to 
the death of Ms Jones, as they had feared foul play given the history of violence by Mr Jones.  

The defence about being drunk should never have been taken into account to minimise or justify the violence or 
the failure to take responsibility for the violence. Also, as Ms Jones is not here to defend herself, the Women’s 
Council says — 

…we know that he made unsubstantiated claims of infidelity, again to somehow try and justify use 
violence against his ex-wife. 

The circumstances were appalling and have been discussed in this place before. They have been canvassed 
widely in the media. I think it shows that there is a gap in the law and we need to concentrate on fixing that gap, 
not on whether the Women’s Council has misconceived or misunderstood the purpose of the so-called one-punch 
laws. I think the DPP, based on the evidence of a rotting and decomposing body, had to make a decision about 
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what charge was likely to be successful. That is not an unreasonable position for the DPP to take in those 
circumstances. The DPP has to make judgement calls on the likelihood of success. Although I find it terribly 
distressing, I can understand how the DPP would say it is better that he go to jail for three years than no years, 
but three years for a history of family and domestic violence — 

Hon Michael Mischin: It is five.  
Hon SUE ELLERY: Yes, it is a sentence of five years, but he could be out by December next year—2013. For 
all practical purposes, I am saying that it could be three years. The community does not think that is a sufficient 
sentence for the history of violence he perpetrated against his wife and the violence that I say he perpetrated 
against that four-year-old, who is still traumatised by the events. She stopped him hitting her mother; he finally 
stopped hitting her when the four-year-old urged him not to go on. Whether or not he ever hit the four-year-old, 
the violence he committed to her mother in front of that four-year-old is violence in my mind against that four-
year-old and she will pay the price for that for the rest of her life.  

I think this leads us—I am pleased the committee’s recommendation was so clear—to the fact that there needs to 
be a review. We need to fill that gap because it is not satisfactory that the DPP had no other choice. It is not 
satisfactory that, based on that charge, the court had no other choice of sentence. There is a gap and we need to 
fix it.  
Hon LYNN MacLAREN: I rise to make some comments on the report. I was on the committee that wrote this 
report and I was pleased with the work we did and the quick manner in which we came to this common 
conclusion. There was unanimous support for this recommendation. I also appreciate that Hon Sue Ellery has 
outlined the specific case that led to this report. I draw members’ attention to the fact that so far this year there 
have been 17 deaths due to domestic violence escalating to this degree and that compares with the number for 
last year when there were nine. It was unacceptable but it took the whole year for nine murders to occur, and this 
year so far there have been 17 deaths. This is a problem that will not go away. It is a problem for which I suggest 
our justice system is failing miserably. We have asked for the particular legislative framework that deals with 
domestic violence to be reviewed because it is an outrage that these numbers are escalating and not in fact 
reducing to zero, which I think is what the community wants.  

The Four Corners report was harrowing and anyone I know who viewed that has come to that conclusion. Why 
it took Four Corners to investigate two particular situations to raise the community’s concern to this degree is 
also something to take note of. But because it did and because now there is momentum for action, I urge the 
Attorney General to continue to look into this because domestic violence is unique. When I was a consultant 
with the Western Australian Council of Social Service, I gave training sessions to high school students at Kent 
Street Senior High School about breaking the cycle of domestic violence. I can tell members that that deepened 
my own knowledge of what happens in a relationship in that cycle and why it is insidious, and very difficult for 
people to extract themselves from. This is a pattern that people get into in their early years; it is a pattern of 
control and domination. It is not just a flinging out of a fist in a drunken rage in an isolated incident. It is an 
insidious situation that can lead to death, as it did in this case. The consequences of these violent acts are the 
same, but what leads to them is quite different. Our justice system must be updated to deliver justice for these 
victims in domestic violence situations.  
I want to remind members that there is a history of multi-party agreement in dealing with domestic violence. We 
saw that when the then Attorney General Jim McGinty introduced laws to deal with this. I can assure members 
that the Greens will work very diligently with all parties to achieve a better justice system so that we can deliver 
justice for these families who have suffered so much. The sector that deals with women and families who are 
affected by domestic violence is a particularly hardworking sector. In this instance, the principal petitioner, 
Angela Hartwig, from the Women’s Council for Family and Domestic Violence Services has worked tirelessly 
on this for more than a decade. She is in the peak body, but there are many others such as the social workers at 
Ruah and the men and women who work in refuges. It is critical that this government take a more serious and 
committed approach to dealing with these victims. 
Recently we have seen in the press that the sector is saying that so far the funding to support victims of domestic 
violence is insufficient to deal with the need. One out of every two people who goes to a refuge for help is turned 
away. That is not good enough for a state that is as prosperous as Western Australia. We can do better for these 
families. We can do better for these children who are growing up in circumstances of extreme threat of violence. 
It does not take that much to build another refuge, to hire more social workers and to put in place a justice 
system that delivers appropriate punishment for those people who go to the nth degree and take away a family’s 
mother and take away forever a loving parent. It is just outrageous that we have got to the point that this is a 
debate. We have to work together to resolve this issue and resolve the problems that we are having. We want a 
future for Western Australians that is free of violence and free of this threat.  
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I finish by saying that the Attorney General has said that there are no serious injustices in this case. I put to 
members that there are; serious injustices are occurring.  
Hon Michael Mischin: I did not say that at all. 
Hon LYNN MacLAREN: I believe the Attorney General said it was not a serious injustice.  
Hon Michael Mischin: I said nothing of the sort. 
Hon LYNN MacLAREN: We will check the Hansard on that.  
Hon Michael Mischin: Please do and then withdraw the comment.  
Hon LYNN MacLAREN: I will check it and withdraw it if I am in error.  
Our justice system is flawed and we want to see a bit more commitment to repairing it. I have listened carefully 
to the Attorney General’s explanation of how the one-punch defence may have been appropriate in this case and 
I look forward to the review that the Attorney General has said his officers are preparing. I have heard that the 
Attorney General is looking into this and I think that is great. As I said, all parties should work together to 
resolve this flaw in our justice system. Today in the Attorney General’s comments I did not hear a passionate 
commitment to an appropriate sentence for people who have committed domestic violence.  

Hon Michael Mischin: I was pointing out what the law is and why it had to be applied in this case.  

Hon LYNN MacLAREN: I would love the Attorney General to point out that he has an understanding of the 
complexity of domestic violence. Then I think Western Australians would feel a bit more secure under his 
leadership as Attorney General. 
Hon Michael Mischin: I have an understanding; I have had 25 years of having to prosecute it! What have you 
been doing?  
Hon LYNN MacLAREN: I believe I have made my comments clear and I appreciate the opportunity to do that. 
I commend the report that the committee has put together and I look forward to the government’s response to 
this recommendation.  
Hon LINDA SAVAGE: I will make some brief comments on the twenty-seventh report of the Standing 
Committee on Environment and Public Affairs titled, “Petition Number 161: Review of the Laws Pertaining to 
Domestic Violence”. I have previously spoken about the tragic cases of Saori Jones and Andrea Pickett, who was 
the subject of a coroner’s report in July this year. Quite recently, I talked about some of the recommendations 
that were made in that report. I would like to say a few things about the effects of domestic violence on children. 
I say that following the comments made by Hon Sue Ellery. She really conveyed the horror of a four-year-old 
seeing their mother being beaten and begging for it to stop. If members read about and speak to people about 
domestic violence, they will find that children who grow up with domestic violence often talk about the fear and 
hopelessness that they experienced as children watching violence in the home. They talk about how they would, 
perhaps, run and hide or just pray that the male parent—it is most likely to be the male parent—would come 
home happy and the violence would not be triggered.  

I refer to some research that I have spoken about before and some new research regarding the effect of domestic 
violence on children. I have referred before to the California adverse childhood experiences study, which is one 
of the most comprehensive investigations of the links between childhood maltreatment and later life. The study 
found that adults who had experienced adverse childhoods showed high levels of violence and antisocial 
behaviour, mental health problems, social and economic underperformance and poor physical health. At the most 
extreme, brain scans of neglected children have shown structural and functional changes within the brain. I refer 
to groundbreaking research published in December 2011 in which it was reported that magnetic resonance 
imaging had shown that children exposed to family violence showed the same pattern of activity as soldiers 
exposed to combat, which suggests that both maltreated children and soldiers may have adapted to be 
hyperaware of danger in their environments.  
The domestic violence cycle has been spoken about before in this chamber. Growing up in a violent situation, 
either as the victim or observer, is reported to constitute one of the biggest risk factors for future violence. When 
I saw the research that referred to the brain activity of children, I was very affected, although it did not strike me 
as unreasonable because a child who is in a situation in which they are terrified of violence would no doubt 
register it in the same way as would someone in a combat area, who, although an adult, would no doubt feel 
hyperaware and at risk.  

Although I have spoken previously about both Saori Jones and Andrea Pickett, I have not spoken about their 
children. It is, sadly, appropriate that Hon Sue Ellery has raised that matter, because it is the children of Saori 
Jones and Andrea Pickett who are now left to find their way through life with such shocking legacies of these 
particularly brutal crimes.  
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Question put and passed. 
Progress reported, pursuant to standing orders.  
 


